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Suggested alternate clauses for vendor licences which are not currently acceptable

Note:  these clauses will not be proposed for all CEIRC licences i.e. they do not form part of a model licence.  Their use will be limited to those vendor licences where the current relevant clause is not acceptable.
Consortium Licensee.

CAUL signs some central licences or heads of agreement on behalf of its members.  It cannot offer indemnity to the licensor, nor agree to being responsible for the actions of the end users (authorised users of its member institutions) nor agree to be responsible for payment to the licensor unless the invoicing is handled through the CAUL Office.  In the licences that CAUL signs, CAUL’s role will be clearly delineated, for example:

THIS LICENSE AGREEMENT, entered into as of this ____________________, 201__, by and between ________ (hereinafter referred to as “the Subscriber”) (a member of the Council of Australian University Librarians (CAUL) Electronic Information Resources Consortium (CEIRAC) with offices at J.B. Chifley Building, Australian National University, Action A.C.T. 0200, Australia) and _____, with offices at _____ provides for use by Subscriber of the Licensed Material, as described herein, under a limited, non-exclusive license; for a fee; and subject to the terms and conditions set forth below.

The Council of Australian University Librarians (CAUL), an unincorporated association 
(acting on behalf of institutions identified in Schedule xx) / (consisting of members listed in Schedule xx / at http://www.caul.edu.au/caul-programs/ceirc/participants), (whose address is PO Box 8169, ANU, Acton ACT, 0200, Australia) / (whose principal place of business is at Room 4.18, Level 4, JB Chifley Building (Building 15), Australian National University, Acton ACT  0200, Australia), (“the Licensee”).

CONSORTIUM AGENT:  Council of Australian University Librarians (CAUL) for itself and as agent for each institution named in Appendix xxx  to this Agreement and references to "the Licensee" in the  Licence Agreement in Appendix xxx shall be construed as a reference to each of such institutions individually.
Subscriber.  

The institutional subscriber is defined by its organisational structure, not by its physical location/s.

Definition of Site:   
A University is defined as an Australian or New Zealand academic organisation under a central administration, which confers degrees centrally, and is served by a library service which purchases resources from a library resources budget. A Government or Research Institution is defined as an entity under an administration which is served by a central library service.
Model clause: The resource is available to users from all sites of the licensee / subscribing institution [and also remotely via secured authentication].

Authorised users.

Current members of the faculty and other staff of the Licensee (whether on a permanent, temporary, contract or visiting basis) and individuals who are currently studying at the Licensee’s institution, who are permitted to access the Secure Network from within the Library Premises or from such other places where Authorised Users work or study (including but not limited to Authorised Users’ offices and homes, halls of residence and student dormitories) and who have been issued by the Licensee with a password or other authentication together with other persons who are permitted to use the Licensee’s library or information service and access the Secure Network but only from computer terminals within the Library Premises. [Thomas Telford]
Those persons who are authorized by the Licensee to have access to [product].  Authorized Users must be bona fide faculty members, students, researchers, staff members, librarians, executives or employees of the Licensee, or contractors engaged by the Licensee, provided such contractors have been informed of, and agree to abide by, the Terms and Conditions of Use set forth herein and they access [product] via the Licensee’s secure network.  Walk-in Users from the general public or business invitees may also be permitted by the Licensee to access [product] from designated terminals with a Licensee-controlled IP address.  These designated terminals shall be physically located in libraries or similar physical premises directly controlled by the Licensee. [Wiley]

Walk-in users.

Walk-in Users from the general public or business invitees may also be permitted by the Licensee to access [product] from designated terminals with a Licensee-controlled IP address.  These designated terminals shall be physically located in libraries or similar physical premises directly controlled by the Licensee. [Wiley]

Definition of Visiting Scholars:  
User means and includes all staff, students, clinical and adjunct title holders, alumni and other users who are authorised by a University to use its systems or network to access the internet.

Model clause: The resource is available to all authorised users of the subscribing institution.
Opt-out clause.

Licensee may, from time to time, request that Member Institutions be terminated as participants hereunder due to substantial budget reductions or closure of departments provided, however, that such individual terminations do not in the aggregate, cause Licensee's annual License Fee payable in any given year of this License to decrease below ninety percent (90%) of the anticipated License Fee for such year of this License. In such event, [vendor] reserves the right to re-negotiate the terms of this License.   Notice of such termination must be given by 31st October of the preceding year.  Termination of a Member Institution must take effect on January 1st of a calendar year.  Member Institutions which terminate after a calendar year begins will not receive a refund of all or part of the license fees based on their subscriptions for that calendar year. [Wiley]

Participating Member Institutions have the possibility to opt out during the term of the Agreement.  Notice of such a decision must reach the Publisher by 1 November at the latest for implementation at the commencement of the next calendar year.  In this case a member institution’s consortium participant fee will be deducted from the invoice.  Once the cumulative value of opted-out institution (s) represents more than 20% of the prevailing value, then the Publisher reserves the right to renegotiate the terms of this agreement. [CUP]
This Agreement shall be in effect from …. (the "Term").  Notwithstanding the foregoing, [publisher] acknowledges and agrees that an Institution may cancel its subscription after the first year due to non-availability of funds for the subsequent years during the Term. In the event of an Institution's expressed intent to cancel, Licensee shall provide to [publisher] ninety (90) days written of such intent prior to the actual date of cancellation. The Licensee shall provide a schedule showing what would have been that Institution's financial contribution for the following year and shall request that the invoice amount for the subsequent year(s) be reduced accordingly. [SAGE 2008]
Commercial use.

Use for the purposes of monetary reward (whether by or for the Consortium or a Member or an Authorised User) by means of sale, resale, loan, transfer, hire or other form of exploitation of the Licensed Materials.  For the avoidance of doubt, neither recovery of direct costs by the Consortium or any Member from Authorised Users, nor use by the Consortium or a Member or by an Authorised User of the Licensed Materials in the course of research funded by a commercial organisation, is deemed to be Commercial Use. [CUP]

Course-packs.

Authorized Users who are members of the Licensee’s faculty or staff may download and print out multiple copies of material from Licensed Electronic Products for the purpose of making a multi-source collection of information for classroom use (course-pack) to be distributed to students at the Licensee's institution free of charge or at a cost-based fee.  Material from Licensed Electronic Products may also be stored in electronic format in secure electronic data files for access by Authorized Users who are students at the Licensee’s institution, as part of their course work. [Wiley]

Text mining.  
"Text and Data Mining (TDM): download, extract and index information from the Publisher's Content to which the Subscriber has access under this Subscription Agreement. Where required, mount, load and integrate the results on a server used for the Subscriber's text-mining system and evaluate and interpret the TDM Output for access and use by Authorised Users. The Subscriber shall ensure compliance with Publisher's Usage policies, including security and technical access requirements. Text and data mining  may be undertaken on either locally loaded Publisher Content or as mutually agreed."  [P-D-R, STM, ALPSP – announced 12/9/12]

Scholarly sharing

Such Authorised Users may also make brief quotations from the content of the Publications, with the customary acknowledgement of the source, and copy and transmit content from individual online articles in "person-to-person" and non-systematic scholarly exchanges of information. [IoPP]
Distribute in print or electronic form to a colleague, minimal, insubstantial portions of the Licensed Materials, for the purposes of personal, scholarly, or scientific research and communication provided it is not for any Commercial Use and is consistent with fair use under copyright law;  [AAAS]

3.3.6 Transmit to a third party colleague, either electronically or printed, a single article or item from the Licensed Materials for personal use or scholarly, educational, or scientific research. All recipients will be advised that the copies were for their personal use only and not for redistribution or re-sale.
(from STM Model Licence)
IP rights & warranty.

[publisher] represents and warrants that it has the complete right and authority to enter into this Agreement and to deliver the Products.

[Publisher] warrants to the Licensee that it is fully authorized to disseminate, in accordance with the terms and conditions hereof, the Licensed Material; and that the Licensed Material, if used as contemplated in this License, does not in any known way infringe any copyright or other proprietary or intellectual property rights of any natural or legal person. [Publisher] reserves the right to remove any content—in particular, but not limited to, visual images—in cases where it becomes clear that Duke University Press does not hold electronic rights. [Duke University Press]
Copyright laws.

Nothing in this License shall in any way exclude, modify or affect any of the Consortium’s or any Member’s statutory rights under national copyright law. [CUP]

or
All use of the Licensed Materials is subject to all applicable copyright laws and fair use conventions, and reproduction of any portion of the Licensed Materials is permitted as follows:  [BMJ]
or
Within the limits of “fair use” and other limitations to copyright as provided for by applicable national laws and regulations, Licensee and Authorized Users may use an unlimited amount of individual articles, chapters or other parts of xxxx for the preparation of academic course materials or other educational materials, including print-outs, copies in print and digital format, with all rights notices duly presented as per and in accordance with the requirements of the License Agreement. [ZBL]

Document Delivery.

Definition of Document Delivery:  Document Delivery (or Inter-Library Loan) is the non-systematic supply of a copy of a resource or a limited number of resources to a requesting Australian, non-commercial library by the subscriber.  A supplied copy may be made from the subscribed content and may be supplied in print or electronic format.  The subscriber (supplying library) will delete any temporary electronic copies after transmission. The supplying library may charge the supplied library a service fee.

Model clause:  The subscriber may use the subscribed content to supply requests via its document delivery service.

or

Inter-library Loan: Licensee may fulfil occasional requests from  non commercial libraries  for  Inter-library Loans (“ILL”) from the Licensed Materials. However because of the easily reproducible nature of electronic publications, an ILL of any portion of the Licensed Materials in any electronic or digital form is expressly prohibited, unless the Licensee fulfils an electronic ILL by use of Ariel or equivalent secure transmission software which allows the article to be deleted as soon as printing.  For the avoidance of doubt, no PDF document may be emailed for an ILL. The Licensee may print articles from the Licensed Materials for an ILL and forward them as hard copies, provided all printing is done at the Location and at Licensee’s expense and that only a limited number of copies of such articles will be distributed in this way.  Upon an adequate consideration from Licensor, Licensee agrees to maintain records in respect of Licensee’s authorised use of the Licensed Materials in such Inter-library Loans and to provide such records to Licensor upon request. [BMJ]

or

The Licensee’s library staff may supply to another library, upon request by that library, either a single paper copy (by post or fax) or an electronic copy of an individual document from the Licensed Electronic Products, for the purpose of research or private study.  The electronic copy must be supplied by secure electronic transmission (like Ariel) and must be deleted by the recipient library immediately after printing a paper copy of the document for its user. [Wiley-Blackwell]
or for eBooks:

Insubstantial portions of the electronic form of the Springer Content may be printed and solely these print copies can be delivered via postal mail, fax, or fax-based service to fulfil requests from another academic, or other non-commercial library, to the exclusion of all other libraries.  [Springer]

Post-termination access.

The Licensee will have continuing access to material that was published and paid for during the period of this Licence. 

….

2.1 On termination of this Licence: 

2.1.1 the Publisher shall provide continuing access for Authorised Users to that part of the Licensed Materials which was published and paid for within the Subscription Period, either from the Server or by supplying electronic files to the Licensee or via a third party;

 [Cambridge University Press]
Indemnity clause.

<INSTITUTION> will not be held responsible for unauthorized use of the online subscriptions provided: such use is without the express or implied consent of the Institution; the Institution promptly notifies <publisher> of any such use of which it becomes aware; and <INSTITUTION> takes all reasonable steps to cause cessation of such activity. <INSTITUTION> agrees to cooperate with <publisher> in any investigation of such infringements or unauthorized uses, <publisher> shall have the sole right, at its expense, to bring any action on account of such infringements or unauthorized uses, provided that <publisher> will not bring an action against any unauthorized user without first consulting the Institution.

or:

The Licensee agrees to indemnify, defend and hold the Publisher harmless from and against any loss, damage, costs, liability and expenses (including reasonable legal and professional fees) arising out of any claim or legal action taken against the Publisher related to or in any way connected with any use of the Licensed Materials by the Licensee or Authorised Users or any failure by the Licensee to perform its obligations in relation to this Licence, provided that nothing in this Licence shall make the Licensee liable for breach of the terms of the Licence by any Authorised User provided that the Licensee did not cause, knowingly assist or condone the continuation of such breach to continue after becoming aware of an actual breach having occurred.
Alternative to indemnity clause.

In lieu of indemnification, the Subscriber shall be responsible for any misuse of the Services by the Permitted Users and any loss suffered by [publisher] arising from such misuse and the Subscriber covenants to [publisher], and, where relevant, to any third party information provider or supplier, that upon being made aware by [publisher] of any use of the Information beyond the rights expressly granted to the Subscriber and/or Permitted Users under this Agreement, Subscriber shall immediately cease any such violation caused by it or shall make best efforts to halt any such use by Permitted Users.

Use of an expert to resolve disputes.

If any difference arises between the Publisher and the Consortium touching the meaning of this License and the rights and liabilities of the parties, the parties shall first use their best endeavours to resolve such difference between themselves, but in the absence of such resolution shall then refer the matter to an independent expert to be selected by mutual agreement of the parties. Each party shall provide the expert with such information as the expert may reasonably require for the purposes of determination. The costs of the expert shall be borne by the parties in such proportions as the expert may determine to be fair and reasonable. The decision of the expert shall be final and binding on the parties. [CUP]

Notices.

Any notice to be given by either party to the other may be sent by either facsimile, email or recorded delivery to the address of the other party as appearing herein or such other address as such party may from time to time have communicated to the other in writing and:

1. if sent by facsimile, shall be deemed to be served on receipt of an error free transmission report; or 

2. if sent by recorded delivery, shall be deemed to be served [time dependent on distance to be transversed] following the date of posting; or

3. if sent by email, shall be deemed received 24 hours from the time of transmission unless the sender has received notification that such email has not been successfully delivered and in proving transmission, it shall be sufficient to prove that the email was sent to the email address of the receipt set out on the Subscription Form to this Agreement and that dispatch of the transmission from the sender's external gateway was confirmed.

Definition of description of content:  
The description of content provided by the publisher or vendor will preferably be MS Excel format and will normally include the following data elements::

· Date coverage

· Titles

· ISBN/ISSN

· Perpetual URLs

· Collections

· Prices at the titles / collection level

· Full-text availability

Model clause:  The publisher or vendor will provide the licensee with a complete and accurate copy of description of content contained in the product on offer at the time of purchase or renewal. This copy will be in a format suitable for electronic archiving by the licensee. An electronic copy placed on the CAUL web site is equally acceptable. The provision of a URL to a Web site hosted by the publisher or vendor that lists content is not regarded as a suitable archive copy for the purpose of this definition.
Compensation for the removal of content.  

The Licensor reserves the right at any times to withdraw from the Licensed Materials, any item or part of an item for which it no longer retains the right to publish, or which it has reasonable grounds to believe infringes copyright or is defamatory, obscene, unlawful or otherwise objectionable. In the event that this amounts to  more than 3% of the total Licensed Materials, the Licensor shall negotiate with the Licensee in good faith, a pro rata refund for the Licensee.  [BMJ]

Definition of withdrawn content: Withdrawn content is defined as the part or whole of the information resource provided by the publisher which is removed from access mid-term during a  licensed period of access by the subscribing institution.

Definition of adequate notice: Adequate notice is normally defined as three months written notice to the licensee. 

Model clause: The publisher or vendor will normally provide the licensee three months written notice regarding the withdrawal of a product or portions of content contained within a product. 

Model clause:  When all content is withdrawn by a publisher during a subscription period, the library is entitled to compensation in the form of refund prorated to the remaining portion of the subscription period. When a significant portion of content is withdrawn (5% or more), the library is entitled to a prorated refund or mutually agreed substitute content.
Compensation for system failure.

recompense if the database is unavailable for more than 7 days

Disability Compliance
To enable the licensee to meet its obligations under Australian Anti-Discrimination legislation, the licensee may reproduce in any form, any part of the product to the extent permitted by the Australian Copyright Act 1968, for the purpose of making such parts accessible to Authorised Users who have a print disability.

Definition of OpenURL compliance: 
The resource is open URL compliant to the requirements of ANSI/NISO Z39.88 - 2004 - The OpenURL Framework for Context-Sensitive Services  http://www.niso.org/standards/index.html . The resource returns URLs to resources at the item level via the licensee’s [Open URL Resolver]. 

Model clause: The resource is Open URL compliant.
Definition of federated search: 
The resource complies with the recommendations of the NISO MetaSearch Initiative http://www.niso.org/committees/MS_initiative.html and associated standards including NISO Z39.91-200x, Collection Description Specification, NISO Z39.92-200x, and Information Retrieval Service Description Specification. 
Model clause: The resource can be searched, and results returned and viewed within the […….] federated search tool interface used by the subscribing institution.

Amending licence / terms & conditions.
Alterations to this Licence and to the Schedules to this Licence are only valid if they are recorded in writing and signed by both parties.

Updated 2 January 2017
See also ARL & LYRASIS 2012 RFP received 6 January from Julia Blixrud at arl2012rfp-checklist.pdf

Contact CAUL. 
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