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Memorandum of legal advice

To: Diane Costello, Chief Executive Officer, CAUL
From: Martin Ross, Partner, Hall & Wilcox

Date: 28 February 2017

Subject: Fossible incorporation of CAUL

1 Background

The Council of Australian University Librarians (CAUL) is, and has been for some time,
operating as an unincorporated organisation.

CAUL is considering whether it should become an incorporated entity.

CAUL does not want to become a company limited by guarantee (or, we assume, a
proprietary company), therefore the relevant structure for consideration is an incorporated
association under the relevant State or Territory legislation.

2 Advice sought
You have requested we provide advice to CAUL on the following:

(a) What are the relevant factors and considerations in determining whether CAUL
should become an incorporated association?

(b) If CAUL is to incorporate, should CAUL be incorporated in the ACT or NSW?

3 Advice

(a) What are the relevant factors and considerations in determining whether
CAUL should incorporate as an association?

Schedule 1 sets out a table summarising the key differences (including the
associated advantages and disadvantages) between an unincorporated
association and an association which is incorporated under the State or Territory
law.

If CAUL wishes to proceed to become an incorporated association the process is
fairly straightforward. We are available to assist CAUL with any incorporation.
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(b)

Iif CAUL is to incorporate, should CAUL be incorporated in the ACT or NSW?

The law relating to incorporated associations is state-based, and an incorporated
association is incorporated and registered in a particular State or Territory.

There are two primary considerations regarding the place of incorporation of an
association:

(i)

(i)

Registration as an Registered Australian Body

An association incorporated in a certain State or Territory cannot
substantially operate in other States or Territories without taking further
legal steps.

However, there is a simple, common way to allow an incorporated
association to operate outside the State or Territory in which it is
incorporated. An incorporated association can register with the Australian
Securities and Investments Commission (ASIC) as a ‘registered Australian
body’." The effect of this registration is that the association is authorised to
operate in any state or territory within Australia.

if CAUL was to become an incorporated association, it should also register
as a registered Australian body, therefore for the purposes of its operations
it will not matter if it is incorporated in the ACT or NSW.

Residency requirements of a public officer of an incorporated
association

The public officer of an incorporated association is the official point of
contact for the association. A public officer is also one of the authorised
signatories of the association.

Under the relevant legislation in the ACT and NSW, a public officer must
reside in the state or territory where the association is incorporated.

This residency requirement is important: an association's incorporation
may be cancelled if its public officer does not comply with this
r<~:>quirement.3

The category of person who can become a public officer is broad: the
following categories of person are able to hold the position:

(A) A committee member of the association;
(B) An ordinary member of the association; or

(C)  Any person outside of the association.”

' Corporations Act 2001 (Cth), s 601CB.
% Associations Incorporation Act 2009 (NSW), s 34(2); Associations Incorporation Act 1991 (ACT), s 57(2).

® Associations Incorporation Act 2009 (NSW), s 76(1)(e); Associations Incorporation Act 1991 (ACT), s 93.
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If CAUL wishes to become an incorporated association then, given the
residency requirements above, the place of residence of the person who
CAUL wishes to appoint as the public officer will necessarily inform
whether CAUL chooses to incorporate in either the ACT or NSW.

If you have any questions or comments in relation to the matters discussed above or the future
steps associated with incorporated CAUL, please contact Martin Ross or Deborah Chew.

HAAL (v ] e

28 February 2017

4 Associations Incorporation Act 2009 (NSW), s 34(3); Associations Incorporation Act 1991 (ACT), s 57(3).
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