AVCC Information Policy and Strategy Forum

Melbourne, 16 March 2005   

Educational Statutory Licences - Preparing for the future

Emphasis on “preparing for the future”

Taken in conjunction with the paper distributed – Educational Statutory Licences.

Objective – of this session and the breakout groups

· provide information to assist AVCC in the next round of negotiations with CAL (part VB)

· opportunity to provide input based on experiences since the start of the current agreement in 2002 with the application of technology and the legislation 

· identify changes in the environment, both those which have occurred since the current agreement and those which we anticipate in the next few years and the impact on the negotiation of the agreement

Structure

· AVCC through Baker and McKenzie has provided some points which they consider CAL will use in the next round of negotiations – run through these first

· Concentrate on part VB and on the electronic.

· Intention is to raise issues to inform the discussion in breakout groups, not exhaustive and not provide answers

From AVCC/ Baker & McKenzie 

1. We know that CAL's strategy in entering into the current Remuneration Agreement was to use this Agreement and the 5 years of monitoring of digital copying and communications to build its next case for the Copyright Tribunal, where the copying rates will be set.  

2. CAL is not happy with the current level of remuneration and is most unlikely to negotiate a deal for the continuation of this rate plus CPI increases.  CAL is beginning to prepare a Copyright Tribunal claim for a big increase in the amounts paid by universities under the Part VB statutory licence.

3. In any Copyright Tribunal case, the key questions will be "What has changed since the last determination of rate by the Copyright Tribunal?", "What has changed since the parties agreed to a level of remuneration under the current Remuneration Agreement?".  We know from past cases that the Copyright Tribunal will want evidence of these changes.  Reference to trends identified in academic literature, anecdotal evidence, the position overseas, likely changes in the future, are all likely to be given very little weight.  

Evidence digital copying

CAL’s arguments for an increase will be based on the following

· at the time of the last Copyright Tribunal action, there was no evidence of digital copying before the Tribunal so that 

· the rates that were fixed were based on print copying.

· There will have evidence of high levels of digital copying 

· and of a move from hard copying to digital copying.

·   There will also be evidence that CAL says argues for a higher value to be attributed to digital copies.

· The “equitable remuneration” specified in the current Agreement was based upon copying levels and types of copying that existed at the date it was entered into.  

Differential pricing

· CAL will argue that the substitution of digital for print copies will demand a higher price.  CAL will have evidence from the US monitoring system that supports their argument as to increases in levels of copying, especially digital copying.

· Precedent in the Tribunal for differential rates, including the course pack copying, and also coming from the Schools sector 
Communication right

· at the time of the last Tribunal determination, there was no communication right.  CAL will argue that an extra right requires extra payment and that the communication right has a particularly high value.  They will have evidence as to the levels of use of this right and will no doubt claim that each “ making available” of a copy of a work on‑line is a substitute for making of a number copies.
· They will say that the exercise of the communication right actually means that universities and their students are getting much more value from the digital copies that are made and that copyright owners should share in the benefits that have been realised.

Final argument – which is less tenable – that the Universities are making ‘savings’ as a result of the use of digital copying.

University ‘savings’

· As a result of digital copies and communications of content, universities have been able to effect cost savings in terms of the amount of space devoted to libraries, photocopying machines, etc. and that the savings in this area ought in part to be reflected in increased payments to copyright owners for use of their works digitally. ( shows a lack of understanding of the environment)
· That universities had made savings in their book and journal acquisition costs as a result of being able to digitise material or access digitised material held by other universities or libraries by means of using the inter-library provisions of the Act.  The greater ability to use these provisions should be reflected in higher payments to copyright owners. (shows a lack of understanding – dangerous as it ties together library provisions in the Act with the educational provisions)
While it is important that we can counter these possible arguments, that we also put our own arguments across. Counter these claims with evidence of our own which supports our position.

University Position

Environment
· CA (DA)Act  passed December 2000 → effective March 2001

· Part VB Remuneration agreement (AVCC/CAL) signed in May 2002 – effective 1 Jan 2003 – 31 Dec 2007.

Technology for scanning capturing and indexing had been available for a number of years. With the legislation and the remuneration agreement in place as the last pieces of the puzzle, by 2003 universities had the legislative and legal framework necessary for e-reserve, course materials database and to use the technology to enhance teaching and research.

Sampling (began July 2002)

In the papers distributed for the meeting there is a statement which says the sampling reveals that ‘electronic copying and communications are high’. Not surprising coming off a zero base and libraries had been waiting for the legislation so they could develop e-reserve. Makes sense that at the beginning of the agreement there would be a rapid uptake – libraries in a number of cases had been ready to go.

Return on Investment (ROI)

Another issue which needs to be taken into account and will impact on future developments is ROI.

While there has always been a sense of ‘value for money’ in what we pay for resources – this has become increasingly more formalised in the electronic environment because there are tools which allow measurement of use, and a greater range of options.

Consider what universities are paying under AVCC/CAL agreement.  There is the desire to get value for money, in the electronic environment, more so than in the analogue environment – it is possible to calculate ROI.

· librarians have increased their interest in ROI with e-packages

· easier to measure (however inaccurately) usage either through ‘hits’ or ‘downloads’ consider against the cost of the package.

In addition compliance costs are high. We all have to build, operate and maintain an Electronic Use System (EUS).

If you put together the payment to CAL and the cost of developing and maintaining an EUS (staff, content management system, software) plus hardware, in an environment where there is an increasing amount of material available in electronic form under contract – you have to ask what the future might look like.

There will be a point when the ROI for the production and maintenance of an EUS has to be seriously considered against the cost and availability of material already available in electronic form. 

CAUL Survey data 

In order to gather some data for this Forum I carried out a CAUL survey – it wont be made available on the Website – general questions eg do you have an e-reserve or something similar, number of items, number of items copied under Part VB etc.

Snapshot of the current situation – see if it was possible to identify trends.

Summary:

23 respondents

22 some form of an electronic reserve.

Overall size of the database:

9 - Up to 5,000 

5 – between 5 -10,000

4 – between 10- 15,000

4 – over 15,000

Majority have under 10,000 items in the database. 

Majority of the material was copied under Part VB.

No consistency in growth rates on an annual basis – this depended on the age of the system – some institutions are still in establishment mode and others are well established.

Makes sense when you look at the time frame involved – we are only talking about a 2-3 year period. 

Difficult to identify trends couple of points worth noting

· those institutions who have been operation for a few years show that the number of items added each year is fairly consistent.

· Issue of ‘taking down’ material needs a stronger emphasis.

Looking forward 
The discussion paper distributed as part of the notes states “There is also the risk of electronic copying and communications levels ‘blowing out”

Consider the figures just discussed in conjunction with other developments.

Issues to consider

Issues here which require more discussion in the breakout groups.

· University Libraries have increased their investment in electronic resources since the DAA and agreement came into effect.

· If you look at the CAUL statistics – like any statistics these need to be read critically – and the figures I’m quoting are raw data then:


· Column headed Total Current Serial titles 

2001 

934,917 titles held nationally (obviously considerable duplication)

703,785 in electronic form

Around 75%

2003

1,309,221 titles

1,122,467 were in electronic form 

Around 86%

These titles are:

· covered by contract which allows for a variety of uses and specifies in some cases how they are to be used for reserve collections and inter-library loan purposes.

· They provide an increasingly large volume of material which can be linked to rather then scanned and stored.

· As the amount of material already available in electronic form increases there should be a reducing requirement to scan material.

There is also an increase in sophistication in access and use of electronic resources:

· federated searching ( searching across multiple databases with one search) is increasing in availability and use, 

· links through Learning Management Systems (WebCT, Blackboard).

E-books – following the downturn in early 2000 have returned with models which better suit the university market.

In addition there are instances of publishers aligning themselves with learning management systems to provide e-books as resources to be used with eg WebCT

These materials are covered by contract.

Additionally – mentioned at the end of the AVCC paper – other developments which impact on electronic copying. Uptake at present is extremely patchy.

· Open Access Initiative (OAI)

· Development of institutional repositories

· Pre/post print repositories (Los Alamos Physics)

Licensing

· ‘for educational purposes’ material

· Creative Commons licences (BBC using for its archive)

Consider the timeframe for the new Remuneration agreement is 2007+ these initiatives may have achieved some level of acceptance.

Environment at present 

· analogue copying (photocopying) which is declining rapidly

· electronic copying which is increasingly covered by contract or one of the new developments

Is there an argument somewhere in the future to have more than one agreement?

Summary

· In the initial period of the current agreement universities, particularly libraries, had been waiting for the legislation and remuneration agreement to catch up with the technology, so there was a surge of action when all the pieces of the framework came together.

· Future – other developments in licensing and the Open Access Initiative, will impact on access and use of material in electronic form – particularly there will be improvements in the quality and depth of material already available in electronic form.

The next iteration of the AVCC/CAL agreement will take us through to 2012 when the environment may be substantially different. What do we want to build in to the Agreement which will reflect the changing environment.

Eve Woodberry

16 March 2005

PAGE  
6

