Council of Australian University Librarians (CAUL)

Response to CLRC paper

Copyright and Contract

As a member of the Australian Libraries Copyright Committee (ALCC), CAUL supports the submission provided by the Committee to the CLRC reference on Copyright and Contract. CAUL also supports submissions provided by the Australian Library and Information Association (ALIA), the Australian Digital Alliance (ADA) and the Australian Vice-Chancellor’s Committee (AVCC).

Summary

University libraries have been grappling with the tension created between copyright and contract for many years and welcome the opportunity to contribute to the CLRC debate. CAUL recognizes that licensing reflects a change in the business models required to manage electronic information resources. However licenses are considered to be a complementary means to regulate use and should not be seen as a replacement for well developed and considered copyright law. On the basis of the issues identified in the discussion paper, there are two major concerns for university libraries.

The first relates to Issue 4, and involves the problem facing libraries where contract appears to override copyright and the application of library exceptions in the Copyright Act. The Act is unclear on this issue. 

Recommendation:

Exceptions within the Copyright Act 1968, and the extension of these exceptions into the digital environment in the Copyright Amendment (Digital Agenda) Act 2001, have been developed with extensive consideration and debate through the parliamentary process. CAUL recommends that copyright law and the principles it incorporates continue to be developed as the primary regulator and that the legislation is framed so that contracts cannot override copyright law.

The second relates to Issue 7, where the purchasing of access to databases in remote locations has exacerbated the issue of jurisdiction and the possible impact on copyright exceptions.

Recommendation:

The increased use of access to remotely (overseas) located databases has led to a situation where contracts reflect the jurisdiction of the location. CAUL recommends that Australian individuals and organizations should not be required to comply with the laws of a foreign jurisdiction unless they are operating outside of Australia’s jurisdiction.

These views are expanded in the responses to all 9 issues in the following pages.

Fair Dealing and Public Interest

In addition to the legal considerations of contract and copyright there are broader implications regarding the principles embodied in the copyright legislation. University libraries have for many years provided access to their collections to any user requiring information. They are a major resource for a cross section of the community who use the university library to meet their information requirements. The advent of information in electronic form has been a boon for university staff and students who now have access to information resources from their desktop at a time and place that suits their needs.  While this massive improvement in immediate access has benefited those members of the university community, there has been a negative impact for those users who are not authenticated members of the university. 

The electronic trade in copyright material, which has developed in the past decade, differs substantially from the traditional purchase and storage of materials in library buildings.  Libraries now purchase access to digital resources under licence from an information provider. It is impossible to separate the products from the technology and as a consequence of this, and the associated licences; access is not readily available to the broad range of users who previously had access in the print environment. It is recognized that the issue of access to products in electronic form is not purely one of licence conditions and that the Telecommunications Act, and rationing of access where there is a concurrent user limit are part of this paradigm. 

Fair dealing for the specific purposes defined in the Act underlines the importance of copyright law in allowing certain uses without the need to seek permission from the copyright owner. Fair dealing has always been defended as a critical part of copyright law on the basis of public interest, it is therefore essential that it is not undermined by contract law or technological measures.

A further issue of concern to university libraries is that while material is locked into electronic databases, with access available only to those institutions or individuals who can afford to pay, the material will not become available in the public domain at any point in time.

Issue 1: The Committee seeks your views as to the extent that electronic trade in copyright material is subject to agreements that try to exclude or modify limitations to the exclusive rights of copyright owners provided in the Act. Can you provide the Committee with examples of any such agreements?

The issue of differences between copyright and contract in university libraries is not a new concept which has emerged in recent years, however the issue is becoming increasingly more complex. Particular issues for university libraries are outlined below.

Shrink-wrap licences

For many years libraries have purchased books and serial issues produced with an accompanying disc, often involving a ‘shrink-wrap’ licence, increasingly the disc has been replaced with a CD-ROM. The CD-ROM does not in all cases duplicate the content of the print, but may provide additional information, or workbooks of examples to test the users skills. The issue for libraries in these cases is that while copyright law governs access to the book, the additional electronic component often arrives with a licence agreement. 

Attachment 1

Attachment 1 is a licence agreement for a disc accompanying a book. It is very obvious from this licence that it is written for an individuals use rather than for a library as it states:

3. Transfer and other restrictions. You may not rent, lend or lease this DISK….

As the disc was received with a shrink-wrap licence the terms and conditions were not available prior to the purchase of the product. In this case the licence also states:

You may not copy any of the documentation or other printed materials accompanying the DISK.

It is not known what the legal position is regarding licences such as these. 

It would be useful if there were a means by which licences such as these could be deemed invalid to the extent that they are inconsistent with copyright law.

Further examples of products in this category are provided in the submission from the ALCC.

Limitation of access

With copyright law print collections can be used under the fair dealing provisions and as a consequence university libraries provide access to information for a broad range of users. The university library, in regional areas in particular, can be the major source of information for other educational sectors including schools and TAFE, as well as professionals working in the region, and the general public. Print collections can be browsed, borrowed and photocopies made of the required information. Contract conditions (licences) for electronic information usually limit access to a specific group of users, most often staff and students of the institution, thus limiting access for the broader range of users. 

There are examples of licence agreements containing terms or conditions which purport to override or modify copyright exceptions. These include:

(1) restrictions on users printing, downloading or emailing copies of (parts of) the resource ―  overriding s. 40 (fair dealing for research or study);

(2) restrictions on libraries performing Inter-Library Loan/Document Supply ― overriding ss 49 and 50 (Reproducing and communicating works by libraries and archives for users & Reproducing and communicating works by libraries or archives for other libraries or archives);

(3) restrictions on libraries networking the resource across the premises of the library subject to certain conditions ― overriding s. 49(5A);

Examples of the above restrictions have been provided by the ALCC as part of its submission. It was interesting to note that as part of the process to find examples which specifically purported to override or modify copyright exceptions that the wording of the licences was often difficult to interpret.

Joint use facilities

A number of universities, for example RMIT and NTU have TAFE components while others such as USQ and SCU share joint use facilities with sectors including public libraries. This integration is common in certain areas of Australia and increases use of buildings, services and resources which provides improved access to all groups involved. While the print environment has particular difficulties, licence conditions in the electronic environment are more complex.  In the majority of cases licences are not developed to cater for these situations. In order to enable access to all sectors it is necessary to negotiate with the supplier for changes to the licence often at a higher cost.

Issue 2: The Committee seeks your views as to whether the situation is any different in relation to trade in copyright material that occurs offline. Can you provide the Committee with examples of any such agreements?

On the assumption that ‘offline’ refers to print or materials not considered to be electronic or digital in nature, then there are examples where the copyright statements included in certain journal titles are increasingly specific in detailing uses. 

The majority of print titles contain limited information on copyright. However, a number of publishers have expanded the copyright statement in their print publications to limit the type of use which can be made of the publication. In certain cases restrictions are placed on use for document delivery, and wording of the photocopying and copyright statements implies payment is required even for fair dealing copies.

Attachment 2

Journal title: Artificial Intelligence

“Photocopying: Single photocopies of single articles may be made for personal use as allowed by national copyright laws. Permission of the Publisher and payment of a fee is required for all other photocopying, including multiple or systematic copying, copying for advertising or promotional purposes, resale, and all forms of document delivery. Special rates are available for educational institutions that wish to make photocopies for non-profit educational classroom use.”

Attachment 3

Journal title: Algorithmica
“Authorization to photocopy items for internal or personal use, or the internal or personal use of specific clients, is granted by Springer-Verlag New York, Inc., provided that the appropriate fee is paid directly to Copyright Clearance Centre….

…The Canada Institute for Scientific and Technical Information (CISTI) provides a comprehensive world-wide document delivery service for all Springer-Verlag journals……”

While it is not specifically stated that the journal cannot be used for inter-library loan, the implication is that requests should go to CISTI.

Attachment 4

Journal titles: Learning and Motivation
“ No part of this publication may be reproduced or transmitted in any form, or by any means, electronic or mechanical, including photocopy, recording, or any information storage or retrieval system, without permission in writing from the Publisher.

The appearance of the code at the bottom of the first page of an article in this journal indicates the Publisher’s consent that copies of the article may be made for personal or internal use, or for the personal or internal use of specific clients. This consent is given on the condition, however, that the copier pay the stated per copy fee through the Copyright Clearance Centre…..”

The contractual status of these expanded copyright or permission statements that define conditions of use is unknown. It does appear however that certain publishers are seeking to limit use of print material to a much narrower scope.

Issue 3: The Committee seeks your views as to the nature of any such difference.

The recent expansion of copyright statements in certain print publications cited above, suggests that selected publishers are attempting to converge conditions for use of their print and electronic products. There are however differences including:

· The uncertain status of the above statements in an environment where copyright law has long been accepted as applying to print materials.

· There is a real fear that the rapid development of technology, especially in relation to the possibilities which arise for the distribution of material in electronic form, will lead to increased piracy. Suppliers are tightening conditions of use in response to these concerns.

· Print materials are still purchased as a product with known and accepted uses. The purchase of access to electronic resources, with the associated technologies which enable monitoring and use, allow the suppliers far more control over the products being delivered.

· Increasingly copyright is considered to be an economic issue, as stated in the Explanatory Memorandum which accompanied the Copyright Amendment (Digital Agenda) Act, and the electronic environment enables tighter economic control for usage.

Issue 4: The Committee seeks your views as to whether the express prohibition on contracting out in s. 47H suggests that provisions elsewhere in the Act can be overridden by contract. Should it be possible to achieve this result by contract? In this regard, should all exceptions be treated alike?

The vexed issue of whether contract should override copyright has concerned university libraries since the appearance of licence agreements. Prior to the Copyright Amendment (Digital Agenda) Act becoming law in 2001 university libraries negotiated with vendors where possible to have the fair dealing provisions and the library exceptions from the Act included in contract negotiations. This was not always successful and libraries obliged to abide by the licence agreement through lack of certainty.

With the amendment to the Copyright Act in 2001 the translation of the fair dealing provisions and library exceptions to the electronic environment the negotiating position of libraries was strengthened. However there is still no clear position in the Act as to whether contract overrides copyright.

CAUL supports the position of the Australian Libraries Copyright Committee in its submission which states the following:

“The permitted purposes [for which it is lawful to manufacture, import or supply circumvention devices] are sections 47D, 47E, 47F, 48A, 49, 50, 51A or 183 or Part VB. From Parliament’s refusal to see these exceptions made redundant by the use of technology, it may be reasonably inferred that it did not intend to see their redundancy achieved through contractual means.”

Should it be possible to achieve this result by contract?

Copyright exceptions have been added to the Copyright Act 1968 in a careful and consistent fashion. Their extension to the digital environment in the Copyright Amendment (Digital Agenda) Act was subject to difficult and prolonged consideration by the Executive and Legislative branches of the Federal Government. After such extensive consideration it could be anticipated that these exceptions are considered to be sufficiently important not to be discarded by the introduction of licences.

The inclusion of fair dealing and the library exceptions in the 2001 amendment to the Act provide libraries, especially those in consortium, with increased basis for negotiation. However there are several reasons why it is not appropriate to leave the negotiations entirely to the market:

· inequality of bargaining power: large vendors are easily able to impose terms on individual or small libraries or individuals;
· terms and conditions that strike consumers as manifestly unreasonable become tolerated after years of gradual erosion of their expectations;

· new markets: many markets for digital copyright material are new and thus customers do not readily translate their existing expectations from the off-line world to the digital world;

· ubiquity of such licensing: licensing agreements that exclude copyright exceptions or other information rights are becoming (have become) universally adopted.

As stated previously there is also the concern that information locked up in databases available only under licence conditions will never become available in the public domain. It is therefore essential that fair use and the library exceptions are maintained in the electronic environment to enable access for a broad base of users.

CAUL does not support the proposition that it should be possible to override exemptions which limit the scope of copyright by means of contract.

Copyright law rather than contract.

The burgeoning market of electronic publications has led to the development of licence agreements with no particular structure or agreed standard. The consequences of this included the problems librarians and users face in having to comply with a multiplicity of licence agreements rather than with a single law. CAUL agrees with the list of problems outlined in the ALCC submission, which include:

· The inability of small parties to negotiate on equal terms with the vendors especially considering the increased concentration in ‘copyright industries’.

· The difficulty of retaining and understanding conditions in a multitude of licence agreements. This difficulty is exacerbated in the situation of multi-campus or multi-institution licences.

· The rise in reference to ‘authorised users’, with the result that library electronic resources may not be available to the public. This changes libraries from open, public resources to inwardly-focussed closed resources

· The difficulty in knowing exactly what constitutes the contract. Particularly in situations where the licence changes without consultation.

· The difficulty in determining how access to be monitored, maintained and controlled. This is an issue for both vendor and licensee. The licensee library must ensure that the product is accessible and available according to the licence conditions while the vendor must ensure that the product is being used in accordance with the contract. Such compliance monitoring is increasingly done by electronic means which may have implications for privacy; this may also allow for remote electronic termination of the contract.

Issue 5: The Committee seeks your views about whether: (a) there are legal remedies other than those outlined above to protect against the use of agreements to override copyright exceptions granted under the Act; and (b) the existing legal remedies provide adequate protection against the use of agreements to override copyright exceptions granted under the Act.

CAUL is not aware of legal remedies other than those outlined in the CLRC issues paper. The development of model licences, discussion lists and Websites such as Liblicense can be used to assist libraries in negotiations. The paper produced by the International Federation of Library Associations (IFLA) on Licensing Principles, which is attached to the ALIA submission, is also a valuable document. While these sources assist librarians in the negotiation of contracts they do not assist with the legal provision.

While existing legal remedies may provide some protection from the use of agreements to override copyright exceptions this protection is not adequate. CAUL supports the AVCC’s submission on this section of the Issues Paper.

Issue 6: The Committee seeks your views as to whether there should be any limitations to the enforceability of mass-market agreements. For example, should mass-market agreements be treated as a special category and subject to special rules as to validity and enforceability?

The issue of mass-market products is not of particular interest to CAUL except in specific cases. An example of where these mass-market agreements impact on university libraries is provided on p2 under the heading of Shrink-wrap Licences. As stated in that section CAUL’s preferred position is that the Copyright Act remain as the prime instrument of the governments position on copyright.

Issue 7: The Committee seeks your views on whether jurisdictional issues are likely to result in copyright exceptions being overridden and, if so, on suggested solutions.

The issue of jurisdiction as stated in licence agreements has been problematic for university libraries since the introduction of electronic products. This has been the case for all products such as software, discs, CD-ROMs and increasingly databases. With products purchased for use locally the issue of jurisdiction was initially often ignored or negotiated with the supplier. 

Increasingly the owners of copyright in most of the electronic publications to which libraries purchase access are located overseas. 

No Australian individual or organization should be forced to comply with the laws of a foreign jurisdiction unless they are operating outside Australia’s jurisdiction. A vendor operating in overseas markets is in a much better position to understand the legal position with respect to their good or service and thus should be forced to bear the burden of complying with foreign jurisdictions.
Obviously online transactions with respect to copyright material are increasingly prevalent and such transactions are not subject to Australian law. These will pose a major problem for the enforcement of the information use rights of Australians.

The electronic trade in copyright material, which has developed throughout the past decade, differs in that the library does not purchase a product, but rather access to a remotely located database. The licence agreements reflect the international nature of the databases often reflecting the legislation of the country where the product is located.

Issue 8: The Committee seeks your views as to whether any, and if so what, lessons can be learned from the overseas experience?

The ALCC and ALIA have both provided reviews on overseas developments, specifically in the USA and Europe, in their submissions. CAUL supports the extensive information provided in these submissions.

Issue 9: The Committee seeks your recommendations as to any specific action, legislative or otherwise, in relation to the issues raised in your submission.

As indicated in the opening remarks of this paper there are two specific issues of interest for university libraries. Recommendations are made on these two issues below.

Recommendation 1:

Exceptions within the Copyright Act 1968, and the extension of these exceptions into the digital environment in the Copyright Amendment (Digital Agenda) Act 2001, have been developed with extensive consideration and debate through the parliamentary process. CAUL recommends that copyright law and the principles it incorporates continue to be developed as the primary regulator and that the legislation is framed so that contracts cannot override copyright law.

Recommendation  2:

The increased use of access to remotely (overseas) located databases has led to a situation where contracts reflect the jurisdiction of the location. CAUL recommends that Australian individuals and organizations should not be required to comply with the laws of a foreign jurisdiction unless they are operating outside of Australia’s jurisdiction.

In addition CAUL supports the recommendations in the submissions provided by the AVCC in support of educational institutions and the ALCC and ALIA in support of the broader library community.
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